I. INTRODUCTION
On a late night street in Maryland, several groups of people crowded around an area where officers were arresting students. 1 Sergio Gutierrez, a 21-year-old college student, began recording the interaction because he believed the officers were being too aggressive with the students. 2 The first officer approached Guiterrez during his filming and stated, "[g]et out of my face!" 3 Another officer then approached Guiterrez and demanded that he leave. 4 When Guiterrez informed the police that he had a right to film the encounter, the officer responded with, "[y]ou diverted my attention!" 5 After the police threatened him with arrest, Guiterrez asked the officer, " [w] hat have I done wrong?" 6 The officer replied, "[y]ou see us out here? . . . We aren't fucking around, do not disrespect us . . . . Now walk away and shut your fucking mouth or you're going to jail. Do you understand?" 7 Guiterrez began to walk away, but (as any young adult would do) he had to get the last word in, " [h] ave I done anything wrong?" 8 The officer responded by turning around and physically restraining Guiterrez. 9 The student tried to explain, "I thought I had freedom of speech here" to which the officer very quickly responded, "[y]ou don't, you just lost it." 10 It only takes a cursory Google search to be inundated with hundreds of similar instances of citizens being arrested for filming police activity in public. 2 Raw Video, supra note 1. 3 Id. 4 Id. 5 Id. 6 Id. Part II of this paper outlines the relevant Supreme Court First Amendment jurisprudence supporting the right to film police in public. Part III reviews the leading commenting circuits on the right to film police in public and summarizes the differences in their outcomes. Part IV outlines what national standard should be imposed and what future drafters should be mindful of while articulating such a fact-specific guideline. Part V examines the policy goals achieved by establishing the right to record police activity in public and why the right is essential to our justice system.
II. FIRST AMENDMENT JURISPRUDENCE
Whether an individual has a First Amendment right to film police officers in public while an officer is operating in his/her official capacity has not been decided on a national level. 12 Nonetheless, several circuits have commented on the issue and recognized a First Amendment right to record police in public places. 13 If the Supreme Court were to adjudicate this issue, the First Amendment jurisprudence and underlying principles would strongly support the right to record police. 14 
A. Right to Receive Information and Gather News
The Supreme Court has stated that gathering and receiving information is implicitly part of the First Amendment. 15 found, violating a Georgia statute. 16 The Supreme Court held that individuals have a First Amendment right to possess obscene materials in the privacy of their homes. 17 The Court found that the "right to receive information and ideas, regardless of their social worth, is fundamental to our free society." 18 Not only do citizens have the right to receive information and ideas, but the Supreme Court has also recognized the right to gather news from any source. 19 Nor is the right to gather news limited to members of the professional press. 20 The general public equally shares the right with members of the press. 21 The Court has also acknowledged that video recordings are a protected medium of speech under the First Amendment. 22 
B. Freedom of Speech and Press Promotes Ideas of Popular Sovereignty
The specific expansions of the First Amendment guarantees by the Supreme Court are also consistent with historical legal principles. 23 An essential function of the First Amendment is to protect the free and open discussion of information to prevent potential abuses of governmental power. 24 The First Amendment requires courts to err on the side of allowing speech rather than restricting it to prevent any potential chilling effect. 25 16 Stanley, 394 U.S. at 558. 17 Id. at 568. 18 Id. at 564 (internal citations omitted). 19 Houchins v. KQED, Inc., 438 U.S. 1, 11 (1978) ("There is an undoubted right to gather news from any source by means within the law.") (citation omitted) (internal quotation marks omitted).
20 See Branzburg, 408 U.S. at 684 (stating that the press is not afforded any special right or "access to information not available to the public generally."). The Supreme Court has recognized the importance of preventing the government from limiting the stock of information available to the public. 26 This is especially true when the information is about what public officials do on public property and is a "matter of public interest." 27 As the Court has noted, "[f]reedom of expression has particular significance with respect to government because '[i]t is here that the state has a special incentive to repress opposition and often wields a more effective power of suppression.'" 28 Moreover, the right to disseminate information about public officials is instrumental to a free working democracy. 29 Political speech is often afforded the highest First Amendment protection and the Supreme Court has instructed courts "to err on the side of protecting political speech rather than suppressing it." 30
C. Supreme Court Jurisprudence on Police Conduct
Additionally, the Court has emphasized First Amendment protections for speech concerning law enforcement. 31 In City of Houston, Tex. v. Hill, 34 the most analogous Supreme Court case to the issue presented here, the Court found that a city ordinance could not constitutionally prohibit speech that merely interrupted a police officer. 35 The Defendant's arrest was sparked by an incident in which he shouted at police officers, "in an attempt to divert [the officers'] attention" away from his friend who the officers had approached. 36 Additionally the Defendant challenged the officer to "pick on somebody your own size." 37 After being charged and acquitted, Hill contested his arrest on constitutional grounds. 38 The Supreme Court held that a statute may not criminalize protected speech, and that " [t] he First Amendment protects a significant amount of verbal criticism and challenge directed at police officers." 39 The Court stated that its decision "reflects the constitutional requirement that, in the face of verbal challenges to police action, officers and municipalities must respond with restraint." 40 The Court also emphasized, "the First Amendment recognizes, wisely we think, that a certain amount of expressive disorder not only is inevitable in a society committed to individual freedom, but must itself be protected if that freedom would survive." 41 The First Amendment should likewise protect individuals who are arrested for recording police activity in public. Like the defendant in Hill, an individual recording police would be engaged in similar conduct, observing the arrest of another citizen. 42 The individual recording the police would be merely using a camera instead of shouting at the police. 43 As noted above, video is considered speech in the context of the First Amendment. 44 Here, a defendant should not be prevented from an otherwise valid exercise of a First Amendment right, merely because it interferes with police activity.
III. COMMENTING CIRCUITS
The commenting circuits have found a First Amendment right to record police activities in public. 45 57 The officers filed a motion for summary judgment on qualified immunity grounds, and the district court granted their motion, holding that the right had not been "clearly established." 58 The Third Circuit Court of Appeals affirmed the district court's decision. 59 When analyzing whether Kelly had a clearly established First Amendment right to record the officer, the Third Circuit looked to several previous decisions and concluded that there was insufficient case law to support a clearly established right to record. 60 The Third Circuit noted some courts had recognized a general right to record matters of public concern, but stated that they did so "only in passing." 61 The court held that such a general right was "insufficiently analogous" to a right to videotape a police officer in the performance of his duties such that the officer would be on notice of a clearly established right. 62 The Third Circuit emphasized that this situation involved a traffic stop, which the court characterized as an "inherently dangerous situation[]." 63 The court mentioned another possible restriction, "videotaping without an expressive purpose may not be protected . . . ." 64 The court reasoned that an expressive purpose is akin to "speech," and distinguished an "expressive purpose" from 54 Id. at 251. 55 Id. 56 Id. at 251-52 ("Because Kelly had not informed Rogers that he was recording, Rogers believed Kelly violated the Wiretap Act."). 57 Id. at 252 (Kelly, a teenager, was detained for twenty-seven hours after his arrest). The Boston Municipal Court dismissed the criminal charge of violating the wiretapping statute, because the court reasoned Glik made no effort to conceal the recording. 77 Although all charges had been dropped or dismissed against Glik, he filed a civil rights action in federal court against the City of Boston and the individual officers that arrested him. 78 Specifically, the complaint included claims under 42 U.S.C § 1983 for violating Glik's First and Fourth amendment rights. 79 The defendants filed a motion to dismiss the action on the grounds that the First Amendment did not protect Glik's audio recording. 80 Additionally, the defendants claimed that the officer was entitled to qualified immunity because if the right did exist, it was not yet "clearly established." 81 As part of the qualified immunity analysis, the First Circuit held that there was a First Amendment right to record police. 82 The court stated that First Amendment protections extend past the text's enumerated rights to "encompass[] a range of conduct related to the gathering and dissemination of information." 83 The court noted several Supreme Court decisions which suggest that the right to gather and disseminate information applies to the professional press and an individual citizen holding a cell phone camera equally. 84 The court also observed that the First Circuit had previously recognized that videotaping public officials was a valid exercise of a First Amendment right. 85 In Iacobucci, a private citizen successfully filed a § 1983 claim after he was arrested for filming officials in the hallway outside of a public meeting after refusing an officer's demand to stop filming. 86 
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The Glik opinion did mention, however, that the right to film police officers is not without limitation. 88 The right may be subject to content-neutral "reasonable time, place, and manner restrictions." 89 While the court did not elaborate on what those restrictions might look like, they recognized that Glik's actions fell "well within the bounds of the Constitution's protections." 90 Even more illuminating is the fact that the First Circuit did not award the officer qualified immunity. 91 Unlike the Third Circuit, the First Circuit held that the right to record the police in public was "clearly established." 92
Gericke v. Begin
On May 23, 2014, three years after Glik was decided, the First Circuit again addressed the right to record police in public. 93 In Gericke v. Begin, 94 Carla Gericke was charged under New Hampshire's wiretapping statute 95 after she attempted to record a late-night traffic stop of her friend in another vehicle. 96 Officer Kelley attempted to pull over the vehicle of Gericke's friend. 97 Gericke believed she was being pulled over so she, along with the caravanning friend, pulled over to the shoulder. 98 At that point, Officer Kelley instructed Gericke that he was detaining the other vehicle, at which time Gericke explained they were together and she would park in an adjacent parking lot to wait. 99 The officer then approached the other vehicle and removed the occupant after he stated he was carrying a concealed firearm. 100 At this time, Gericke walked to a fence that separated her from the other vehicle and announced to Officer Kelley that she was recording him. 101 Officer Kelley then ordered Gericke back to her car and she complied. 102 According to Gericke she was never told to stop recording and continued to point the camera at the officer from her vehicle. 103 88 Glik, 655 F.3d at 84. 89 Id. 90 Id. 91 Id. at 88. 92 Id. at 85 ("Kelly is clearly distinguishable on its facts; a traffic stop is worlds apart from an arrest on the Boston Common in the circumstances alleged."). 93 106 The District Court, following the precedent set in Glik, held that the right was clearly established as long as Gericke was not being disruptive. 107 The officers appealed and argued that the circumstances of a late night stop differed from the facts of Glik. 108 The Court of Appeals for the First Circuit once again held that there was a clearly established right to record police in a public area. 109 In doing so, the court reiterated Glik, "it is clearly established in this circuit that police officers cannot, consistently with the Constitution, prosecute citizens for violating wiretapping laws when they peacefully record a police officer performing his or her official duties in a public area." 110 The court stated that they believed the First Amendment principles discussed in Glik were just as relevant in the context of a traffic stop as in a public square. 111 However, the court elaborated on what might be considered a reasonable restriction:
The circumstances of some traffic stops, particularly when the detained individual is armed, might justify a safety measure-for example, a command that bystanders disperse-that would incidentally impact an individual's exercise of the First Amendment right to film. Such an order, even when directed at a person who is filming, may be appropriate for legitimate safety reasons. However, a police order that is specifically directed at the First Amendment right to film police performing their duties in public may be constitutionally imposed only if the officer can reasonably conclude that the filming itself is interfering, or is about to interfere, with his duties. 112 The court noted here that there was never an order given to stop recording or any other restriction while Gericke was filming. 113 Further, the court stated that the right was clearly established in 104 this case and the officers were not entitled to qualified immunity. 114 The case was remanded to determine if Gericke's rights were in fact violated or if the officers were justified under the circumstances. 115 
C. Seventh Circuit
In a 2-1 decision, the Seventh Circuit, in ACLU v. Alvarez, 116 affirmed the right to record police in public. 117 Prior to initiation of the suit, several citizens had been arrested and prosecuted under the Illinois Eavesdropping Act for recording audio of police officers performing their official duties in public. 118 The Illinois Eavesdropping statute was described by the majority of the court as "the broadest of its kind," and made it illegal to record oral conversations without consent of all parties involved. 119 The statute (unlike other states) punished not only secret, but also open recordings. 120 In 2010, the ACLU, in an attempt to detect and deter police misconduct, instituted a "police accountability program." 121 The ACLU's program set out to make audio and video recordings of police officers during a public protest when they spoke at a volume loud enough for bystanders to hear it. 122 Concerned that the police accountability program would cause their members to be arrested, the ACLU decided not to implement the program. 123 In contrast to other circuit opinions involving the right to record police, the ACLU challenged the eavesdropping statute's application, seeking an injunction through a pre-enforcement action against Anita Alvarez, the State's Attorney for Cook County. 124 
Majority Decision
The Seventh Circuit agreed with the ACLU on the constitutionality of the statute and instructed the district court to enter a preliminary injunction "blocking enforcement of the eavesdropping statute as applied to audio recording of the kind [in the ACLU's police accountability program]." 125 The court held that the "act of making an audio or audiovisual recording is necessarily included within the First Amendment's guarantee of speech and press rights as a corollary of the right to disseminate the resulting recording." 126 As applied to the ACLU's attempted police recording program, the statute restricted "an integral step in the speech process" and "interfere [d] with the gathering and dissemination of information about government officials performing their duties in public." 127 The court reasoned that the statute did not sufficiently advance the State's interest in protecting conversational privacy. 128 The ACLU had lobbied the court to impose strict scrutiny, however the court stated that intermediate scrutiny would likely be more appropriate because the statute was content-neutral on its face. 129 The court explained that generally, intermediate scrutiny applies when a law is content-neutral, serves an important public interest, and has a "reasonably close fit" between the means and ends of the law. 130 The court conceded that the statute protected an important privacy interest right, but still held that the statute's means were overbroad and not narrowly tailored. 131 The statute criminalized activity that did not implicate any privacy interest, such as the ACLU's proposed program. 132 Additionally, the court was not persuaded by the State's Attorney's argument that the Eavesdropping statute "reduce[d] the likelihood of provoking persons during officers' mercurial encounters." 133 The court dismissed this argument by stating that the invalidation of the eavesdropping statute does not "immunize[] behavior that obstructs or interferes with effective law enforcement or the protection of public safety." 134 The court noted that the "police may order bystanders to disperse for reasons related to public 
Judge Posner's Dissent
Judge Posner, author of the dissenting opinion, sharply disagreed with his colleagues, stating that the majority had allowed "'civil liberties people' [to tell] police officers how to do their jobs." 136 Judge Posner highlighted the privacy interests involved in invalidating the statute, although he conceded that police officers did not receive any expectation of privacy in public performance of their duties. 137 However, Judge Posner pointed to the privacy interest of the civilians 138 interacting with police officers that would have their privacy interests violated. 139 Judge Posner reasoned that privacy of citizens who communicate with the police is enough to afford police officers a reasonable expectation of privacy. 140 He provided the example of a police informant's expectation of privacy as a basis for a police officer's privacy. 141 Judge Posner also expressed concern that invalidating the statute would raise safety concerns, "the ubiquity of recording devices will increase security concerns by distracting the police." 142 The judge stated that recording police would likely impair the ability of officers "both to extract information relevant to police duties and to communicate effectively with persons whom they speak with in the line of duty." 143 Police could freeze if a recording distracted them during intense encounters with citizens, compromising public safety. 144 Judge Posner additionally felt that the majority had "cast[] a shadow" on electronic privacy statutes of other states and did not restrict the qualified right afforded by the First Amendment. 145 The majority addressed some of Judge Posner's criticisms, arguing that their opinion did not cast a shadow on other electronic privacy statutes; instead the court pointed to the extremely broad 135 
Id
Alvarez Aftermath
The Supreme Court denied a petition for certiorari in November of 2012. 148 Recently, the Illinois Supreme Court relied on the decision in Alvarez and struck down Illinois' eavesdropping statute as unconstitutional. 149 
D. Making Sense of the Circuit Opinions
A survey of federal jurisprudence in this area demonstrates that citizens in the commenting circuits have some sort of First Amendment right to record police officers. 150 Some circuits are more willing to immediately recognize such a right, while others allude to such a right, but are hesitant to label it as "clearly established." 151 However, no district or circuit court has stated that there is no First Amendment protection to record police. 152 The Courts also universally agree that the right to record police in public is not unlimited. 153 157 The Third Circuit found a right to record, however it stated it was not yet "clearly established" in the circumstances of the decision in Kelly. 158 In contrast, the First Circuit shortly thereafter in Glik departed from this reasoning and found a "clearly established" right to record police in public. 159 Qualified immunity protects police when the right has not been clearly established and "gives government officials breathing room to make reasonable but mistaken judgments about open legal questions. When properly applied, it protects 'all but the plainly incompetent or those who knowingly violate the law.'" 160 Thus the First Circuit determined, in their qualified immunity analysis, that the offending officer was either plainly incompetent or knew he was violating Glik's and Gericke's First Amendment rights.
With such a stark contrast in outcomes, it is hard to believe that the First Circuit determined that the right became clearly established after only four months between the arrests. 161 Instead, the differences in the factual circumstances of the cases might account for the differences in outcomes. 162 Kelly was arrested for filming during a traffic stop, while Glik was arrested for filming in a public square. 163 Although in Gericke, the First Circuit later extended the holding in Glik to the context of a traffic stop. 164 Gericke filmed the actual traffic stop from behind a fence outside of the vehicle. 165 The Third Circuit decision in Kelly involved a passenger in the vehicle the officer had detained. 166 Because the holding of Kelly was restricted to just the facts of the case, the circuits (read together) appear to draw a line at persons filming 118 
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[49:101 from inside the vehicle. The safety concerns were weighed superior to First Amendment rights in the context of persons detained under a traffic stop, but not when the individual recording was outside of the detained vehicle. This is an interesting distinction that could be elaborated on more in future circuit decisions or in a future national standard.
IV. FUTURE NATIONAL STANDARD
A. Reasonable Time, Place, or Manner Restrictions
As the traffic stop restriction highlights, the circumstances of each case determines if the First Amendment protects filming the police. The fact-sensitive inquiries the circuits have engaged in makes it difficult for a citizen to determine when they would have a right to film the police. The discrepancy necessitates a national standard to put both citizens and police on notice what activities are afforded First Amendment protection.
Without a national comprehensive standard or guideline for what is protected conduct, the effect will be an overall chill on protected speech. 167 For instance, if a citizen travels into a different circuit, is it reasonable or prudent to expect that citizen to know what First Amendment protections are available to record police abuse? If a citizen feels apprehension on what they can and cannot record, it will in effect cause a citizen to refrain from recording (and thus limit the stock of publicly available information), even if a citizen has a First Amendment right to do so.
In structuring a national standard, a drafter will inevitably have to consider different problems that could arise in implementing bright line reasonable restrictions on the right to record police activity. The Supreme Court has stated that the government may impose reasonable restrictions on the "time, place, or manner" of exercising First Amendment rights, "provided the restrictions are justified without reference to the content of the regulated speech, that they are narrowly tailored to serve a significant governmental interest, and that they leave open ample alternative channels for communication of the information." 168 The problem with the circuit decisions is that they allude to the fact that police officers may use their discretion to interject time, place, and manner restrictions. 169 The Supreme Court has held reasonable time, place, and manner restrictions cannot be used to justify overly broad police restrictions. 170 
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First Amendment Right to Record Police 121 interference with police duties" and that criticizing police does not constitute interference. 186 Additionally, officers should advise citizens of alternative "less-intrusive" locations to observe or record from. 187 The most notable suggestion is to have a supervisor on the scene before any arrests are made. 188 In drafting a uniform national standard, there must be some objective criteria in place to inform both police and citizens what rights can be exercised and what interests trump those rights in the situation. Imposing this "objective criteria" is continually frustrated by the fast paced nature of police interactions, such as Guiterrez's encounter. When citizens are unsure if they have a right to record police interactions, their otherwise valid conduct will be chilled, hampering the free flow of information protected by the First Amendment. This is why it is imperative for a future national drafter to limit the infringement on other valid interests such as safety, while promoting the First Amendment principles enumerated in Hill.
V. ESTABLISHING RIGHT TO RECORD POLICE IS A PRUDENT POLICY DECISION
A prevailing argument against a citizen's right to record police activity in public is that the police and the public's privacy interests are violated by such conduct. 189 However, law enforcement agencies around the country have equipped individual police officers with recording technology to film the public while conducting their official duties. 190 Since most police departments have instituted some form of recording device on police officers and police cars, it displays the inherent double standard the State wishes to employ. 191 Studies have shown that these programs do work and police departments with officer-worn recording devices have seen a drastic decrease in officer-related incidents and formal complaints filed with police departments. 192 The only reason for police departments to suppress citizen recordings is to have just one perspective, the officer's perspective. The State would prefer to have its side of alleged incidents on the evidentiary record without any opposing viewpoints. 193 As Jesse Alderman argues, the probative value of these recordings makes them essential to trials and hearings. 194 Many legal scholars have noted filming police conduct has helped to change police practices in the past, one example being the Rodney King beating. 195 In response to the citizen video, a commission investigated and determined that the officer's report of the incident was falsified, and that it had prevented any subsequent complaint filed from receiving the due diligence it should have otherwise received. 196 Likewise, if a citizen had recorded the incident involving Michael Brown's death in Ferguson, MO, it would allow the public a more accurate depiction of the events that day. 197 
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First Amendment Right to Record Police 123 Instead, citizens and police alike are left to speculate what actually happened in Mr. Brown's final moments. With the increase of technology available for citizen recordings, the criminal justice system as a whole would benefit from the established right. 198 The right to record police in public is a prudent policy decision because it promotes practical evidentiary interests, as well as deterring police misconduct.
VI. CONCLUSION
All courts have held there is a right to record police activity in public, and that a reasonable restriction on this right exists. First Amendment jurisprudence supports the recognized right to film police activity as articulated by the circuits. Some commenting circuits have held the right is clearly established, while others have declined to extend their holdings so far. Practically, citizens are restrained from freely exercising their right to film police activity in public even in circuits that have found the right clearly established. Because reasonable restrictions have not yet been clearly articulated, citizens have the recourse to film the police and merely hope that their unique situation is afforded First Amendment protections. Such uncertainty will inevitably lead to a chilling effect on the protected activity and encourage police officers to continue to limit the right to film police in public. The police could also potentially be liable for civil rights violations and a citizen may have to deal with the unflattering prospect of being detained or even arrested for this activity. A national standard could alleviate the confusion and issues for both citizens and police alike. The standard should affirmatively memorialize such a right, as well as articulate objective reasonable restrictions to prevent a chilling of a citizen's exercise of valid First Amendment conduct.
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